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"The Child as Witness":
Evaluating State Statutes on the Court's Most Vulnerable Population'
By Ashley Fansher*and Rolando V. del Carmen"
I. INTRODUCTION

The number of child abuse victims who experienced court action was nearly 140,000 in
2013.1 The National Court Appointed Special Advocates For Children (CASA) estimates that
"each year, approximately 100,000 children testify in the United States either in criminal, civil, or
juvenile courts." 2 Even in cases of suspected child abuse or neglect, children are almost always
required to testify about their experience with few exceptions. 3 Children of all ages are
approaching the bench, being sworn in by a judicial officer, and are asked to sit in a room full of
adults to discuss potentially traumatizing and embarrassing events of their victimization. The
average adult is intimidated by the criminal justice system and is generally not knowledgeable
about court proceedings. 4 The system is even more perplexing for children, especially when asked

5
questions far above their developmental level.
The dubious impact of child witnesses dates back to the Salem Witch Trials, where
approximately twenty defendants were executed, with many more spared due to false confessions
after allegations of witchcraft. 6 The punishments were based on compelling testimony from a
group of girls, ages five to sixteen, who claimed to have witnessed, and been victim to, witchcraft.7
Adults of the time believed that children embodied8 an innocence that increased their credibility
and allowed them to see evils that adults could not.
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Karen J. Saywitz, Gail S. Goodman, & Thomas D. Lyon, Interviewing Children In and Out of Court: Current
Research and Practice Implications,_THE APSAC HANDBOOK ON CHILD MALTREATMENT 349, 358-59 (2002)
4

[hereinafter Saywitz et al].

5
6
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STEPHEN J. CECI & MAGGIE BRUCK, JEOPARDY IN THE COURTROOM: A SCIENTIFIC ANALYSIS OF CHILDREN'S

TESTIMONY 8 (Bruce Sales, ed. 1995) [hereinafter CECI & BRUCK].
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There have been procedural changes regarding child witnesses since the time of the Salem
Witch Trials but these have been slow in coming. Courts must walk the line between protecting
children 9 and protecting the rights of the defendant. 1 0 This difficult role has lowered the feasibility
of introducing innovative practices in the courtroom." Some researchers suggest that due to a
significant number of sexual abuse cases resulting in guilty pleas before trial, the number of
children actually required to testify in court is low. 1 2 Research in the area of child witnesses is
scarce due to the protected status of both children and the courtroom. There is consensus, however,
that children find the court process upsetting and stressful,1 3 necessitating a more accommodating
criminal justice process for children who must appear in court.
Due to Constitutional rights guaranteed to the defendant (i.e. the right to confrontation of
witnesses), change in child witness practices has been problematic.1 4 The Sixth Amendment gives
certain rights to all criminal defendants; most notably, the right to confront all witnesses against
him. In cases with child witnesses and/or victims, this means that the child must testify in a
courtroom within view of the alleged abuser. This can be the most traumatizing and difficult part
15
of the criminal justice process for the child victim.
Federal legislation1 6 regarding child witnesses provides a general model for states to follow
and is specific on some issues, but is not comprehensive. The Federal Code provides definitions
and alternative options for live in-court testimony, including full detail on videotaped testimony.
The code also discusses competency examinations, privacy protection, victim impact statements,
the use of multidisciplinary child abuse teams, the necessity of a speedy trial, and allowance for
support persons and testimonial aids. Federal legislation is summarized in Table 1 of the appendix.
The following discussion and analysis will expand on the federal legislation regarding child
witnesses, provide a brief overview of federal case law on varying issues, and examine state
statutes and case law to show the differences regarding this issue. This Article will address state
statutes and also identify case law when child witness statutes do not exist for that state. In
conclusion, this Article presents an ideal model based on various state statutes for a more
comprehensive and effective child witness code.
II. REVIEW AND ANALYSIS
A. Limitations on the Number of Child Interviews
Research suggests that the number of interviews a child witness is subjected to, or the
number of times they are asked to testify, can lead to greater distress compared to children who
9

See Prince v. Massachusetts, 321 U.S. 158, 165 (1944) (Addressing the Court's responsibility to protect children by
stating that "it is in the interest of youth itself, and the whole community, that children be both safeguarded from

abuses and given opportunities for growth into free and independent citizens.")
l"See Coy v. Iowa, 487 U.S. 1012 (1998) (Appellant contending that his Sixth Amendment right to confrontation was
violated after a screen was used to block the witnesses from being able to see the defendant. Id. at 1014. The U.S.

Supreme Court held that this practice violated the defendant's right to confrontation, thus reversing the decision of
the Iowa court. Id. at 1022).
"Julie A. Lipovsky, The Impact of Court on Children: Research Findings and PracticalRecommendations, 9 J.
INTERPERSONAL VIOLENCE 238, 239 (1994) [hereinafter Lipovsky].
121d. at 240.
131d. at 245.
141d. at 239.

15SusAN R. HALL & BRUCE D. SALES, COURTROOM MODIFICATIONS FOR CHILD WITNESSES: LAW AND SCIENCE IN

FORENSIC EVALUATIONS 9-10 (2008) [hereinafter HALL & SALES].
1618 U.S.C. § 3509 (2012).
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only testify once or not at all.1 7 The presence of large numbers of persons in the courtroom can
lead to feelings of withdrawal or avoidance, and the testimony itself can exacerbate Post Traumatic
Stress Disorder (PTSD) and anxiety symptoms caused by the abusive incident(s). 1 8 Not only can
the number of interviews have a negative effect on the child, but so can the substance of, and
person conducting the interviews. The most common suggestion is to minimize the number of
interviews per potential abuse victim and have videotaped interviews conducted by an individual
trained in working with abuse victims. 19 This practice is supported by the American Academy of
Child and Adolescent Psychiatry and the American Professional Society on the Abuse of
20
Children.
In the past, the average victim of sexual abuse would speak with approximately 2.3 persons
before being interviewed by a professional forensic interviewer.2 1 The fear of re-victimization
from repeated retellings of an abusive incident was a reason behind the founding of the National
Children's Advocacy Center in 1985. For the last thirty years, the National Children's Advocacy
Center has aimed to "promote, and deliver excellence in child abuse response and prevention
through service, education, and leadership."2 2 A majority of states have formed child advocacy
23
centers (CACs) to facilitate multi-agency communication in cases of child abuse and neglect.
These centers also tend to be more child-centered and welcoming (i.e. play rooms and bright
colored d6cor), as opposed to a police station or social work center.
CACs are typically equipped with child-friendly interview rooms, private viewing rooms
for other agencies, such as the prosecutor's office, and video-recording capabilities. Videorecording and the presence of all team members allows the number of interviews with the child to
be minimized, which may decrease the amount of trauma and anxiety experienced from repeated
disclosures of abuse. There are instances where multiple interviews might be necessary, such as to
build rapport between the interviewer and the victim or to stop the interview if the child becomes
upset. When multiple interviews are conducted, the best practice is for the interview to be
conducted by the same person each time to increase the comfort level and amount of information
given by the child.2 4 However, multiple interviews are not common in cases of child sexual abuse,
25
in order to decrease the amount of trauma from repeated disclosure.
Controversial cases, such as the Little Rascals Day Care case, demonstrate the
suggestibility of children who are subjected to multiple interviews.2 6 In 1989, Bob Kelly, an owner
of the Little Rascals daycare center, was accused of child sexual abuse. 27 Interviews with multiple
children at the center were conducted, resulting in more allegations of abuse.2 8 Many children
disclosed abuse only after parents and police officers questioned them multiple times, and some
17 Lipovsky, supra note 11, at 241.
18 Saywitz et al., supra note 4, at 360.
9

5051 (2007) [hereinafter FALLER].
20
1d. at 50.
21
Jon R. Conte et al., Evaluating Children 's Reports ofSexual Abuse: Resultsfrom a Survey ofProfessionals,61 AM.
J. OF ORTHOPSYCHIATRY 428, 428 (1991).
22
Mission
Statement,
NAT'L
CHILDREN'S
ADVOCACY
CTR.,
http://www.nationalcac.org/missionstatement/mission.html (last visited Sept. 2, 2015).
1 KATHLEEN C. FALLER. INTERVIEWING CHILDREN ABOUT SEXUAL ABUSE: CONTROVERSIES AND BEST PRACTICE

23
24

HALL & SALES, supra note 15, at 29.
FALLER, supra note 19, at 52.

25

1d. at 53.

26

CECI & BRUCK, supra note

6, at 10.

271d.

281d"
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only after repeated therapy sessions. 2 9 Despite the absence of previous indicators of sexual abuse,
charges were eventually brought against seven defendants, based on the children's new
recollections. 30 Four of the defendants were convicted. 31 The interviewers in Little Rascals Day
Care were later found to have used suggestive questioning, repeated interviewing, and to have
taken inaccurate notes while interviewing the children, leading to the overturning of all three

decisions. 32
Limitations on the number of the interviews of child victims are rare in state legislation
and absent in the federal statute. Twelve states 33 currently have legislation suggesting
minimization of child interviews but the wording ranges from vague to specific. State statutes
addressing the number of interviews of child victims/witnesses are discussed in Table 2 of the
appendix. Five states (California, Connecticut, Hawaii, Minnesota, and North Dakota) have vague
statutes, all urging law enforcement and child protective services to minimize the number of
interviews or to discourage interviews that are unnecessary. 34 Hawaii provides the most
explanatory statute, declaring that state agencies "reduce to an absolute minimum the number of
interviews of child sex abuse victims as to minimize re-victimization of the child. 3 5 Two
additional state statutes (Alaska and Utah) do not place specific limitations on the number of
interviews based on age of the victim/witness but list more specific requirements. Utah's statute
suggests minimizing the number of interviews of child victims or witnesses through the
coordination of interviews and that "persons sensitive to the needs of children" should conduct
interviews.3 6 Alaska prefers one videotaped interview, by a trained professional, at a CAC.3 7
Alaska's statute provides, "an interview of a child that is audiotaped or videotaped ... shall be
conducted (1) by a person trained and competent to conduct the interview; (2) if available, at a
child advocacy center." 38 In the event that more than one interview needs to be conducted, which
is not considered ideal, the same individual should conduct any and all additional interviews. 39
Six states require that reasonable limits be placed on the number of interviews for child
victims/witnesses under a certain age: Alabama, under age twelve; 40 Florida, under sixteen; 41 New
Hampshire, under age eighteen; 42 Ohio, under age eighteen; 43 and West Virginia, under age
291d.

30

d.at 11.

311d"
32

supra note 6, at 11.
15-1-2(2015)); Alaska (ALASKA STAT. ANN. § 47.17.033 (West 2015)); California (CAL.
PENAL CODE § 13517 (West 2015)); Connecticut (CONN. GEN. STAT. ANN. §17a-101h (West 2015)); Florida (FLA.
STAT. ANN. § 914.16 (West 2015)); Hawaii (HAW. REV. STAT. ANN. § 588-1 (West 2015)); Minnesota (MINN. STAT.
ANN. §626.561 (West 2015)); New Hampshire (N.H. REV. STAT. ANN. §169-C:38 (2015)); North Dakota (N.D. CENT.
CODE § 12.1-35-04 (West 2015)); Ohio (OHIO REV. CODE ANN. § 2151.421 (West 2015)); Utah (UTAH CODE ANN.
§77-37-4 (West 2015)); and West Virginia (W. VA. CODE § 61-8B-14 (West 2015)).
34
MINN. STAT. ANN. § 626.561 (West 2015); CAL. PENAL CODE § 13517 (West 2015); CONN. GEN. STAT. ANN. 17A101h (West 2015); HAW. REV. STAT. ANN. § 588-1 (West 2015) MINN. STAT. ANN. §626.561 (West 2015); and N.D.
CENT. CODE ANN. § 12.1-35-04 (West 2015).
35
HAW. REV. STAT. ANN. § 588-1 (West 2015).
36
UTAH CODE ANN. § 77-37-4 (West 2015).
37
ALASKA STAT. ANN. § 47.17.033 (West 2015).
38
1d
CECI & BRUCK,

33

Alabama

(ALA. CODE §

391d"
40

ALA. CODE § 15-1-2 (2015).
FLA. STAT. ANN. § 914.16 (West 2015).
42
N.H. REV. STAT. ANN. §169-C:38 (2015).
41

43

OHIo REV. CODE ANN.

§ 2151.421.
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eleven. 44 The definition of "reasonable" is assumed to be at the discretion of the state or the
prosecuting attorney, as seen in West Virginia. 45 Florida and Ohio also include limitations on the
number of interviews for intellectually disabled victims and witnesses in their statutes. 4 6 Ohio sets
the age limit at twenty-one, 47 Florida removes the age restriction altogether along with directly
mentioning concern over psychological damage resulting from repeated interviews. 4 8 Due to
differences in maturity level of children and adolescents, state statutes should provide for limiting
interviews for any minor witnesses/victims.
The dearth of state statutes addressing this issue is surprising given the number of high
profile cases that have resulted from over-interviewing children (i.e. the Little Rascals Day Care
case). 49 An abundance of research has been conducted supporting the contention that children are
more suggestible than adults, 50 with suggestibility increasing as time passes between an abusive
incident and when the child is interviewed.51 When asking a child the same question multiple
times, the child will eventually think that his or her answer is wrong and will, therefore, try and
figure out what the interviewer wants them to say. 52 The Little Rascals Day Care case is a notable
example of this behavior but it is not a rarity.
B. Speedy Trials
There is hardly any debate on the negative effects that court proceedings can have on a
child. Research is scarce on the topic of speedy trials in cases involving child witnesses or victims.
Federal legislation on this issue states that those cases be given "special public importance" and
53
that "the court shall.., expedite the proceeding and ensure that it takes precedence over any other.
The court shall ensure a speedy trial in order to minimize the length of time the child must endure
the stress of involvement with the criminal process." 54 It also provides that judges should consider
the age of the child and potential impact on the child's well-being when presented with potential
55
trial continuances.

44

61-8B-14 (West 2015).
W. VA. CODE ANN. § 61-8C-5 (West 2015).
46
0HIO REV. CODE ANN. § 2151.421 (West 2015); FLA. STAT. ANN. § 914 (West 2015).
47
0HIO REV. CODE ANN. § 2151.421 (West 2015).
48
1FLA. STAT. ANN. § 914.16 (West 2015).
49
CECI& BRUCK, supra note 6, at 121.
50
d. at 67.
51
1d. at 74.
521d.
W. VA. CODE ANN. §
45

5318 U.S.C. § 3509 (2012).
54

1d.
551d.
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Provisions for speedy trials in cases involving child witnesses, either through age or
offense, are found in the statutes of twenty-five states 56 and the District of Columbia, 57 along with

the aforementioned federal legislation. The remaining twenty-three states have general speedy trial
statutes, not pertaining directly to cases involving child witnesses. Table 3 of the appendix lists
states employing statutes for child witnesses only.
1. Provisions based on age.
Nine states 58 and the District of Columbia 59 follow the federal example closely, however,
they do not distinguish the point at which a case involving a child witness's age requires the case
become prioritized. In these statutes, priority is given to cases involving a "child," "minor," or
"juvenile" witness or victim. Two states (Oregon and Washington) explicitly state that preference
be given to cases involving witnesses or victims under the age of eighteen. 60 Five states (Alabama,
61
Florida, Kentucky, Nevada, and New Hampshire) set priority for those under the age of sixteen.
For example, Alabama's statute states that in all court proceedings with a victim or witness under
the age of sixteen, the court shall take all steps to ensure a speedy trial, including during the
consideration of motions for continuance, to reduce the length of the time the child experience the
stress of the court process. 62 Two state statutes (Arkansas 63 and Rhode Island 64 ) require priority be
given to cases involving victims or witnesses under the age of fourteen.
2. Provisions by type of abuse.

56

Alabama (ALA. CODE § 15-25-6 (2015)); Arkansas (ARK. CODE ANN. § 16-10-130 (West 2015)); California (CAL.
PENAL CODE § 1048 (West 2015)); Delaware (DEL. CODE ANN. tit. 11, § 9404 (West 2015)); Florida (FLA. STAT. ANN.
§ 918.0155 (West 2015)); Idaho (IDAHO CODE ANN. § 19-110 (West 2015)); Illinois (725 ILL. COMP. STAT. ANN 5/114-4
(West 2015)); Kentucky (KY. REV. STAT. ANN. § 421.510 (West 2015)); Massachusetts (MASS. GEN. LAWS ANN. 278,
§ 16F (West 2015)); Michigan (MICH. COMP. LAWS ANN. § 780.759 (West 2015)); Minnesota (51 MINN. STAT. ANN.
CT. APP. R. l(West 2015)); Missouri (MO. ANN. STAT. § 491.-710 (West 2015)); Nevada (NEV. REV. STAT. ANN. §
62D.320 (West 2015)); New Hampshire (N.H. REV. STATE. ANN. § 632-A:9 (West 2015)); New Jersey (N.J. REV.
STAT. ANN. § 2A:163-5 (West 2015)); New York (N.Y. EXEC. LAW § 642-a (McKinney 2015)); North Dakota (N.D.
CENT. CODE ANN. § 12.1-35-05 (West 2015)); Oregon (OR. REV. STAT. ANN. § 44.545 (West 2015)); Rhode Island
(tit. 11 R.I. GEN. LAWS ANN.§ 11-37-11.2 (West 2015)); Tennessee (TENN. CODE. ANN. § 40-38-116 (West 2015));
Utah (UTAH CODE ANN. § 77-37-3 (West 2015)); Washington (WASH. REV. CODE ANN. § 10.46.085 (West 2015));
West Virginia (W.V.A. R. CHILD ABUSE AND NEGLECT PROC. 7 (West 2015)); Wisconsin (WIS. STAT. ANN. § 971.105
(West 2015)); and Wyoming (WYO. STAT. ANN. § 1-40-207 (West 2015)).
57

D.C. CODE ANN. § 23-1903 (West 2015).

58

Alaska (ALASKA R. CRIM. PRO. RULE 45); California (CAL. PENAL CODE § 1048 (West 2015)); Idaho (IDAHO CODE
ANN. § 19-110 (West 2015)); Massachusetts (MASS. GEN. LAWS ANN. ch. 278, § 16F (West 2015)); Nebraska (NEB.
REV. STAT. ANN. § 29-1925 (West 2015)); New Jersey (N.J. STAT. ANN. § 2A: 163-5 (West 2015)); North Dakota (N.D.
CENT. CODE ANN. § 12.1-35-05 (West 2015)); Utah (UTAH CODE ANN. § 77-37-3 (West 2015)); and Wisconsin (WIS.
STAT. ANN. § 971.105 (West 2015)).
59

6

D.C. CODE ANN. § 23-1903 (West 2015).

'Oregon (OR. REV. STAT. ANN. § 44.545 (West 2015)); Washington (WASH. REV. CODE ANN. § 10.46.085 (West
2015)).
61
Alabama (ALA. CODE §15-25-6 (2015)); Florida (FLA. STAT. ANN. § 918.0155 (West 2015)); Kentucky (KY. REV.
STAT. ANN. § 421.5 10 (West 2015)); Nevada (NEV. REV. STAT. ANN. § 62D.320 (West 2015)); New Hampshire (N.H.
REV. STATE. ANN. § 632-A:9 (2015)).
62
ALA. CODE §15-25-6 (2015) (discussing actions to minimize length of proceedings stressful to child and
considerations in ruling on motion for delay or continuance).
63
1d.
64
tit. 11 R.I. GEN. LAWS § 11-37-11.2 (West 2015).
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Four state statutes give priority to certain types of cases but do not specify ages of victims
or witnesses. For example, Delaware, 65 Florida, 66 Massachusetts, 67 Michigan, 68 and West
Virginia 69 give priority to cases involving child physical or sexual abuse. Delaware's statute
provides that, "The court shall consider the interest of the victim in a speedy prosecution. v
Proceedings shall be expedited in cases involving a child victim or witness, particularly in child
abuse and sexual abuse cases." 7 1 Preference is given to child custody or juvenile protections in
Minnesota's state statute and to general juvenile court hearings in Missouri. 72 Twenty-four states,
however, do not give preference, nor do they differentiate between trials involving child and adult
witnesses. v
While many states do not give judicial priority to child witness cases, views on this practice
differ by jurisdiction. In the concern about psychological damage that repeated interviews cause,
expedited trials aim to minimize repeated interrogations of a child witness for the same reason. It
is considered standard practice to schedule children's testimony during appropriate hours, when
the child is normally active, such as during school hours.7 4 Other considerations, such as a series
of short breaks during a lengthy testimony, are currently at the discretion of the court; the
expectation is that the judge will be aware of it when this need arises.
C. Out-of-Court Statement
Also known as "hearsay statements,, 7 5 the admissibility of out-of-court statements is a
controversial issue in cases involving child witnesses and victims. The first Supreme Court case
on this issue was Ohio v. Roberts.7 6 Herschel Roberts was charged with forgery and possession of
stolen credit cards, retrieved through the help of his daughter."7 The daughter testified against her
father at the preliminary hearing, but did not appear for the full trial despite being subpoenaed five
65

DEL. CODE ANN. tit. 11,

§ 9404 (West 2015) (discussing victim's interest in speedy prosecution; child victim or

witness).
66

FLA. STAT. ANN. § 918.0155 (West 2015).
MASS. GEN. LAWS ANN. ch 278, § 16F (West 2015).
68
MICH. COMP. LAWS ANN. § 780.759 (West 2015).
69
W.V.A. R. CHILD ABUSE AND NEGLECT PROC. 7.
67

70

DEL. CODE ANN. tit. 11, § 9404 (West 2015)

71

1d.

72

MO. ANN. STAT. § 491-710 (West 2015).

73

General speedy trial provisions exist for the following states, either through statutes or individual state constitutions:
Colorado (COLO. REV. STAT. ANN. § 18-1-405 (West 2015)); Connecticut (CONN. GEN. STAT. ANN. § 54-82c (West
2015)); Georgia (GA. CODE ANN. § 17-8-33 (West 2015)); Hawaii (HI. CONST. ART. 1, § 14); Indiana (IND. CONST.
ART. 1, § 12); Iowa (IOWA R. CRIM. PRO. 2.33); Kansas (KAN. STAT. ANN. § 22-3401 (West 2015)); Louisiana (LA
CODE. CRIM. PROC. ANN. ART. 701 (2015)); Maine (ME. CONST. ART. 1 § 6); Maryland (MD. CODE ANN. CRIM. PROC.
§ 6-103 (West 2015)); Mississippi (MISS. CODE ANN. § 99-17-1 (West 2015)); Montana (MT. CONST. art. 2, § 24);
New Mexico (N.M. CONST. ART. 2, § 14); North Carolina (N.C. GEN. STAT. ANN. § 15-10 (West 2015)); Ohio (OHIO
REV. CODE ANN. § 2945.71 (West 2015)); Oklahoma (OKLA. STAT. ANN. tit. 22 § 13 (West 2015)); Pennsylvania (234
PA. R. CRIM. PRO. 600); South Carolina (S.C. CONST. ART. 1, § 14); South Dakota (S.D. CONST. ART. 6, § 7); Texas
(TEXAS CRIM. PROC. CODE. ANN. Art. C.C.P. ART. 32A.01 (West 2015)); and Virginia (VA. CONST. ART. 1, § 8).
74
HALL & SALES, supra note 15, at 9.
75
FED. R. EvID. 801(c). (Hearsay is defined as a "statement, other than one by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted." An example of this scenario would be a
child disclosing sexual abuse to her therapist. The child is declared unable to testify at trial, but the court allows the
therapist to relay what the child told him about the abuse).
76
Ohio v. Roberts, 448 U.S. 56 (1980).
77
1d. at 58.
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79
times. 7 8 The trial court allowed her testimony to be admitted and the defendant was convicted.
Upon appeal, the Supreme Court of Ohio ruled that admitting this evidence violated the
defendant's Sixth Amendment right to confront witnesses and that the opportunity to crossexamine at the preliminary hearing did not satisfy this right. 80 The United States Supreme Court
reversed and remanded the state Supreme Court's decision, and ruled that the out-of-court
81
statements could be admissible as evidence if they bore an "adequate indicia of reliability."
The Supreme Court upheld the Ohio v. Roberts standard until the 2004 case of Crawford
v. Washington,82 when the Court ruled that out-of-court statements cannot be admitted into
evidence because they violate the Confrontation Clause of the Sixth Amendment. 83 Currently,
there is some leniency on this issue provided by the federal code on the rights of child victims and
witnesses. One available option is testimony by a two-way closed circuit television. 84 This can be
applied when: "(1) the child is unable to testify because of fear; (2) there is substantial likelihood,
established by expert testimony, that the child would suffer emotional trauma from testifying; (3)
the child suffers a mental or other infirmity; and (4) conduct by the defendant or defense counsel
causes the child to be unable to continue testifying." 85 If the court uses this, the only persons
allowed in the room during testimony are attorneys, the child's guardian ad litem, a judicial officer,
a person in charge of operating the technical equipment, and any other people the court deems
appropriate. In these cases, the defendant has a means of private communication with his attorney
for the purpose of cross-examination.
The second alternative to testifying in court is a videotaped deposition. This option is
allowed under the same four circumstances discussed above. 86 However, the procedure is more
complicated. If a closed two-way television is not used, the defendant still has a right to confront
and cross-examine the child.8 7 This requires that additional videotaped testimonies be admitted

78

1d. at 58-59.

79

1d. at 60.

80

ld. at 61.
lId. at 57.
2
Crawford v. Washington, 541 U.S. 36 (2004). In Crawford, a man was convicted of murder that he claimed was in

self-defense. Id. at 40. The defendant's wife, who was present at the crime, made a statement to the police. Id. As the
wife could not be compelled to testify against her husband at trial due to spousal privilege, the prosecuting attorney

admitted the wife's police report into evidence. Id. At the time of Crawford, spousal privilege did not extend to outof-court statements, therefore making the police statement admissible under WASH. REV. CODE ANN.
§5.60.060(1)(West 2015). Id. The defendant claimed a violation of the Sixth Amendment, which guarantees that the
defense be allowed to cross-examine and question all witnesses. Id. The Washington Supreme Court upheld the
conviction under the opinion in Ohio v. Roberts, but the Supreme Court disagreed, effectively overruling its 1980
decision stating that the original intention of the Confrontation Clause exceptions was to allow for admission of
witness statements when a witness was unavailable to testify and the defendant had been granted an opportunity for
cross-examination. Id. at 53. Neither of the instances was present in Crawford.
83
Id. at 68.
4
Maryland v. Craig, 497 U.S. 836, 861 (1990). Use of this method for questioning was supported by the Supreme

Court, in this case of child sexual abuse. In this instance, the child was unable to testify in the presence of the defendant
due to severe emotional trauma. Id. at 842. The court allowed the child to testify in a separate room, via closed-circuit
television, in the presence of the judge, prosecutor, and defense attorney only. Id. at 841. Upon appeal to the Supreme
Court, the majority wrote that this practice did not violate the defendant's Sixth Amendment right to confrontation of
the witness since the defendant and jury could see the child and her demeanor during questioning, which is the intended
purpose of the Confrontation Clause. Id. at 857.
8518 U.S.C. § 3509 (2012).
86
d.
87

1d.
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into evidence that contain cross-examination questions,
including answers to cross-examination
88
questions through a separate videotaped testimony.
Research on the impact of videotaped testimony, as opposed to the child testifying in the
courtroom, is generally positive, which suggests that this practice does not diminish the credibility
of the witness or increase prejudice against the defendant. 89 However, there is scarce research
comparing live testimony with videotaped or hearsay testimony. 90 It has been suggested that
hearsay evidence of the testimony of person with whom a child has disclosed his or her abuse is
more credible than the child's own recollection of the events. 91 One hearsay exception is for
"excited utterances, statements made soon after a traumatic event while the person is still
emotionally upset." 92 Overall, research has generally supported the use of "hearsay" methods in
place of in-court testimony; 93 however, these practices remain infrequent because of the
94
defendant's right to confrontation.
Prosecutors call for special hearsay exceptions for child abuse cases in just a few cases,
using videotaped and closed-circuit testimony far less often. 95 This Section only examines
differences in state statutes on out-of-court statements, not the requirements of videotaped or
closed-circuit television testimony, which are areas that call for their own legal analysis. Thirty
states offer statutes on the admissibility of out of court statements in cases involving child
witnesses or victims; these are summarized in Table 4 of the appendix.
Seventeen states 96 allow hearsay statements made by the child to be admitted into evidence
in certain types of proceedings when they are accompanied by the child's testimony, corroborating
evidence, reliability of the hearsay statement, and/or fear that testifying will cause emotional
88

There are additional statutes, both state and federal, governing how videotaped testimony is to be properly handled
and recorded. This is a lengthy topic that could support an entire analysis in itself. For purposes of this analysis,
videotaped testimony will only be discussed in terms of out-of-court statements. Supreme Court cases allowing for
the use of alternatives to live testimony can be found in Marylandv. Craig, 497 U.S. 836 (1990), allowing for the use
of closed-circuit television testimony, and Coy v. Iowa, 487 U.S. 1012 (1988), allowing for televised testimony in
child abuse cases.
89HALL & SALES, supra note 15, at 96.
90
1d.
911d"

92

Lucy Berliner and Mary Kay Barbieri, The Testimony of the Child Victim of Sexual Assault, 40 J. OF SOC. ISSUES
125, 133 (2010). [hereinafter Berliner & Babieri]. An "excited utterance" is defined in the Federal Rules of Evidence
as "at statement relating to a startling event or condition, made while the declarant was under the stress or excitement
that
it caused." FED. R. EVID. 803(2).
93
HALL & SALES, supra note 15, at 99.
94

JOHN

95

E.B.

MYERS, LEGAL ISSUES IN CHILD ABUSE AND NEGLECT PRACTICE

295

( 2 nad

ed. 1998).

Gail S. Goodman et al., Innovationsfor Child Witnesses: A National Survey, 5 PSYCHOL., PUB. POL'Y, AND L. 255,
268, 270 (1999) [hereinafter Goodman et al.].
96
Alabama, children under age twelve (ALA. CODE § 15-25-31 (2015)); Alaska, under age ten (ALASKA STAT. ANN. §
12.40.110 (West 2015)); Arkansas, under age 10 (ARK. R. EVlD., 804); California, under age twelve (CAL. EvlD. CODE
§ 1228 (West 2015)); Colorado, under age fifteen (COLO. REV. STAT. ANN. § 13-25-129 (West 2015)); Delaware, under
age eleven (DEL. CODE ANN. tit. 11 § 3513 (West 2015)); Florida, under age sixteen (FLA. STAT. ANN. § 90.803 (West
2015)); Illinois, under age thirteen (725 ILL. COMP. STAT. § 115-10 (West 2015)); Minnesota, under age ten or mentally
impaired (MINN. STAT. ANN. § 595.02 (West 2015)); Mississippi, no age specified (MISS. R. EvID. 803 (25)); New
Jersey, under age ten (N.J. R. EvlD. 803(C)(27)); North Dakota, under age twelve (N.D. R. EvlD. 803(24)); Oklahoma,
under age thirteen (OKLA. STAT. ANN. tit. 12, § 2803.1 (West 2015); Pennsylvania, under age twelve (42 PA. STAT.
AND CONS. STAT. ANN. § 5985.1 (West 2015)); South Dakota, under age thirteen or developmentally disabled (SD.
CODIFIED LAWS § 19-19-806.1 (2015)); Texas, under age fourteen (TEX. CODE CRIM. PROC. ANN. ART. 38.072 (West
2015)); Vermont, age varies depending on circumstance of trial (VT. R. CRIM. PROC. 26 and R. EVID., 804(a) (West
2015)); and Washington, under age twelve (WASH. REV. CODE ANN. § 9A.44.120 (West 2015)).
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trauma for the child. An example of this exception is in the Illinois statute, which states that a
hearsay statement will only be admitted after the court determines, in a separate hearing, that the
statement is reliable based on the context in which it was spoken. However, the child must still
97
testify at trial, or corroborating evidence must be presented if the child is unavailable to testify.
Many parts of this statute are left open to interpretation. The element of reliability or
trustworthiness is determined based on a "totality of circumstances," while a witness being
"unavailable" could indicate physical unavailability or emotional unavailability (i.e., extreme
distress or fear).9 8
The remaining fourteen states statutes provide lists of factors for the court to consider when
making decisions about the admissibility of hearsay statements. For example, Montana lists a wide
range of factors for the court to consider, including the child's age, ability to communicate
verbally, comprehension level, ability to distinguish between a truth and a lie, and factors such as
motive and spontaneity. 99 State statutes also vary on the age specifics for child witnesses with
regard to the admissibility of hearsay statements. The Arkansas statute applies only to children
under the age of ten; 00 Indiana, under age fourteen or developmentally disabled;1 0 1 Kansas, under
age thirteen;10 2 Maryland, under age thirteen;1 0 3 Massachusetts, under age ten;10 4 Missouri, under
age fourteen; 10 5 Montana, under age fifteen;1 0 6 Ohio, under age twelve;10 7 and there is no age
specified for Oregon,1 0 8 Rhode Island,10 9 South Carolina,1 10 Tennessee, 1 Virginia, 1 2 or
Wisconsin.1 1 3 Two states (South Carolina 14 and Tennessee 1 5) require that hearsay statements be
accompanied by videotaped deposition if the child is not testifying at trial.
Another concern is the ambiguous wording of hearsay exception statutes, particularly as to
statements regarding emotional distress. As noted previously, the court process is usually
traumatizing for children.1 1 6 For hearsay exceptions to take effect, the potential for trauma must
be extreme and established by expert testimony that the child will suffer extreme emotional distress
as a result of testifying about their abusive experience. 117 For example, Indiana's statute provides
three exceptions: (1) expert testimony stating the child will suffer severe emotional distress by
97725 ILL. COMP. STAT. §115-10 (West 2015). (Certain hearsay exceptions apply to this rule).
98
HALL & SALES, supra note 15, at 50.
99

MONT. CODE ANN. §46-16-220 (West 2015). (Child hearsay exceptions apply to criminal proceedings, including:
when the child is a victim of a sexual or violent offense, the child is unavailable to testify during trial, or that the
hearsay statement is trustworthy based on the context of when it was made).
I00ARK. R. EVID. 804 (West 2015).
I01IND. CODE ANN. § 35-37-4-6 (West 2015).
I02KAN. STAT. ANN. § 38-2249 (West 2015).
I03MD. CODE ANN., CRIM. PROC. § 11-304 (West 2015).
I°4MASS. GEN. LAWS ANN. ch. 233,§ 81 (West 2015).
l05MO. ANN.STAT. § 491.075 (West 2015).
106 MONT. CODE ANN. §46-16-220 (West 2015).

10 7OHIO. R. EVID. 807.

' 8OR. R. EVID. 803 (18(d)).
l09R.I. GEN. LAWS ANN. § 40-11-7.2 (West 2015) (Pertaining only to admissibility of videotaped interview of children).
ll0 S.C. CODE ANN. § 17-23-175 (West 2015).
ll'TENN. CODE ANN. § 24-7-123 (West 2015).
ll 2VA. CODE ANN. § 19.2-268.2 (West 2015).
ll 3WIS. STAT. ANN. § 908.08 (West 2015).
ll4S.C. CODE ANN. § 17-23-175 (West 2015).
ll5 TENN. CODE ANN. § 24-7-123 (West 2015).
116HALL & SALES, supra note 15, at 6.
1171d. at 50.
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testifying in the presence of the defendant; (2) the witness cannot testify for medical reasons; or
(3) the witness will not fully understand what it means to be under oath.11 8 Based on the Supreme
Court's decision in Marylandv. Craig, the emotional distress must be more than would normally

be expected of a child in similar circumstances, so much that "such trauma would impair the child's
ability to communicate."

119

D. Leading Questions
The wording of questions and the manner in which they are asked can influence answers
and memories relating to an experience.1 20 Research shows that witnesses who view the same
incident but are asked questions with different wording have significantly different answers about
what actually occurred. 12 1 Leading questions suggest a desired answer. These types of questions
can also result in false memories or participants recalling an event that never really occurred. 122 A
child's susceptibility to leading questions and information may vary depending on the age of the
123
child and the type of abusive incident to which they were victim.
Generally, leading questions are only allowed during cross-examination or when "a party
calls an adverse witness." 1 24 . Despite research on the effects of leading questions, their use during
children's testimony can have positive effects so long as the court is cautious that such questioning
does not become overly negative toward the defendant or overly suggestive. 125 This may result in
the child becoming confused or agreeing with false statements. Questions should not be worded
negatively, nor should they include questions and details that the child has not previously

disclosed. 126
In Antelope v. United States,127 Woodrow Antelope was charged and sentenced with
statutory rape of a thirteen-year-old American Indian girl. 12 8 Antelope appealed on three grounds,
one of which was that the prosecutor was allowed to use leading questions during the victim's
testimony. 129 The Supreme Court held that it was necessary to use leading questions to obtain the
facts needed for the girl's testimony due to certain circumstances surrounding the victim, such as
unfamiliarity with her surroundings, her age, and her own timidity. 130
More recently, leading questions were permitted in U.S. v. Carey.1 31 Carey, a twenty-nineyear-old male, was living with his girlfriend and her children, one of whom was an eleven-yearold girl.1 3 2 Carey sexually assaulted the young girl on four separate occasions.1 33 He was charged
"'IND. CODE ANN. §35-37-4-6 (West 2015) (Pertaining to the admissibility of a statement made by the child out of

court or a video-tape of the child's statement).
9
Maryland v. Craig, 497 U.S. 836, 857 (1990).
12'Elizabeth F. Loftus, Leading Questions and the Eyewitness Report, 7 COGNITIVE PSYCHOL., 560 (1975).
1211d. at 569.
1221d. at 566.
123Saywitz et al., supra note 4, at 354.
124FED. R. EviD. 611 (c).
125Saywitz et al., supra note 4,at 353.
1261d.

127Antelope v. United States, 185 F.2d 174 (1950).
121M. at 175.
1291d

"

13Old "

131United States v. Carey, 589 F.3d 187 (5th Cir. 2009) (Involving the issue of whether a state can show past testimony
to victim during deposition, not leading questions).
1321d. at 189.
1331d. at 191.
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with four counts of aggravated sexual abuse with a minor younger than twelve and was sentenced
to four terms of life imprisonment, a life term of supervised release, and a fine. 134 Carey appealed
on three separate issues, one being the prosecutor's use of leading questions during the victim's
testimony. 135 During the trial, the defense objected to multiple leading questions, but these were
overruled. The Court of Appeals agreed with the use of leading questions for a child victim who
was "reluctant," "nervous," and "upset" during questioning, citing Rotolo v. United States, in
which the Court held that a leading questions were permissible during the testimony of1 36
a nervous
fifteen-year old girl who was transported across state lines for purposes of prostitution.
States vary on their provisions regarding leading questions. Twenty-one states address
leading questions in official state statutes, with six states1 37 utilizing case law only, as seen in Table
1 38
5 of the appendix. Age is a factor in the allowance of leading questions for two states (Alabama
and California1 39) where only children under the age of ten may be asked leading questions. The
other eighteen states either directly reflect Rule 611 of the Federal Code or have more detailed
1 40
versions of the Federal Code.
Six states use case law from their Supreme Courts. The cases will be discussed in some
1 41
detail to examine language differences in court opinions. In the Arizona case of State v. Godsoe,

a defendant was convicted and charged with child molestation. During the trial, the prosecutor
used leading questions to direct the testimony of the nine-year-old victim.1 42 On appeal, the

Supreme Court of Arizona held that leading questions are allowed "where the delicate nature of
the subject matter prevents detailed answers to general questions," noting that testimony elicited
134td

"

1351d. at 190.
136Rotolo v. United States, 404 F. 2d 316, 317 (5th Cir. 1968). On appeal, the defendant argued that leading questions
were allowed during the testimony of the case's fifteen-year-old victim. Id. The Court of Appeals determined that this
style of questioning was permissible due to the victim being nervous and upset at the time of questioning. Id.
137See Arizona (State v. Godsoe, 489P.2d 4 (Ariz. 1971)) (Allowing leading questions of a nine-year-old alleged victim
of sexual abuse. Id. at 371); Arkansas (Clark v. State, 870 S.W.2d 372 (Ark. 1994)) (Allowing the prosecution to
repeatedly use leading questions during examination of two alleged sexual abuse victims, ages four and five, based
on the embarrassment of the subject matter, fear of the court environment, seriousness of the crime, and necessity of
testimony, among other reasons . Id. at 376.); Colorado (Warren v. People, 213 P.2d 381 (Co. 1949)) (Allowing the
use of leading questions during the testimony of a ten-year-old sexual abuse victim due to the age of the witness and
the personal nature of the crime. Id. at 384.); Florida (Anderson v. State, 101 So. 202, 202 (Fla. 1924)) (Finding that
the court did not abuse its discretion by allowing the prosecution to use leading questions in a murder trial. Id. at 94.);
Illinois (People v. Ridgeway, 551 N.E.2d 790, 792 (Ill. App. 1990)) (Allowing leading questions of seven-year-old
victim of sexual abuse and his brother due to the victim's refusal to use anatomically correct and specific terms in
recounting the abusive incident. Id. at 885.); and Rhode Island (State v. Brown, 574 A.2d 745 (R.I. 1990)) (Allowing
leading questions during the testimony of a sixteen-year-old victim of sexual abuse to assist her in remembering
multiple abusive incidents over a nine year period. Id. at 784.)
138ALA. CODE § 15-25-1 (West 2015).
139 CAL. EvID. CODE § 767 (West 2015) (permitting leading questions for under age ten if it complies with "the interests

ofjustice").
14°Connecticut (CONN. GEN. STAT. ANN. § 6-8 (2015)); Delaware (DEL. R. EVID. 611); District of Columbia (D.C. R.
DOm. REL. 43); Hawaii (HAW. REV. STAT. § 626-1 (West 2015)); Indiana (IND. R. EVID. 611); Iowa (IOWA R. EVID.
611); Louisiana (LA. CODE EVID. ANN. art. 611 (2015)); Maine (ME. R. EvID. 611); Michigan (MICH. R. EVID. 611);
Mississippi (MISS. R. EvlD. 611); Montana (MONT. R. EVID. 611); Nebraska (NEB. REV. STAT. ANN. § 27-611 (West
2015)); Nevada (NEV. REV. STAT. ANN. § 50.115 (West 2015)); North Carolina (N.C. R. EvlD. 611); Oregon (OR.
REV. STAT. ANN. § 40.370 (West 2015)); South Carolina (S.C. R. EVID. 611); South Dakota (S.D. CODIFIED LAWS §
19-14-20 (2015)); and Utah (UTAH R. EVID. 611).
141State v. Godsoe, 489 P.2d 4 (Ariz. 1971).
1421d. at 370-71.
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in this manner does not hold the same strength as voluntary testimony.1 43 The decision was based
on State v. Upton, 144 a 1946 statutory rape case involving a fifteen-year-old female1 45 in which the
court allowed the use of leading questions for purposes of modesty and the lack of objection of
defense counsel during the trial. 146
The Supreme Court of Arkansas came to a similar conclusion in Clark v. State,14 7 and
provided six factors for child sexual abuse cases in which leading questions could be appropriate
for child witnesses:
(1) the seriousness of crime; (2) the natural embarrassment of the witness about the
incident; (3) the child's fear of being in a courtroom full of people; (4) the necessity
of testimony from a victim; (5) threats toward victims from those perpetrators; and
(6) to avoid the possibility that an accused might escape punishment for a serious
offense merely because of the victim's reluctance to testify. 148
Another case, Warren v. People,14 9 is based on the appeal of a Colorado defendant initially
accused of sexual activities with a ten-year-old girl and contributing to the delinquency of a
minor.1 50 Warren brought several issues upon appeal, one being the prosecutor's use of leading
1 51
questions to elicit testimony from two child witnesses who were crying on the witness stand.
The defendant argued that the use of leading questions was not acceptable because it biased the

jury in favor of the prosecution.152 The Supreme Court of Colorado affirmed based on the age of

the witnesses and the personal nature of the questions being asked.1 53 The Warren decision
reaffirmed Wills v. the People,154 which permitted the use of leading questions for clarification
purposes for child witnesses in sexual assault cases. 155
In People v. Luigs, the Appellate Court of Illinois held that leading questions for child
witnesses in cases of child sexual abuse were appropriate. 156 The court allowed leading questions
of a twelve-year-old female victim of sexual abuse because it reasoned that the victim had intended
to testify about the incident; therefore, the attorney's use of leading questions were only an attempt
at clarification and not an attempt to elicit false responses.1 57 Courts in Rhode Island have held
that leading questions were allowed when the questions represented a reiteration of facts that had
already been presented to the court since there would be less harm. 158

1431d. at 371.
"4Statev. Upton, 174 P.2d 622 (Ariz. 1946).
45

1 1d. at 94.

14 61d. at

95.

147Clark v. State, 870 S.W.2d 372 (Ark. 1994).
48

1d. at 376.

1

149Warren v. People, 213 P.2d 381 (Colo. 1949).

150 d. at 382.
51

1 1d.
1521d

at 384.

"

153/d

"

154 Wills v. People, 66 P.2d 329 (Colo. 1937).
1551d. at 131.
156 People v. Luigs, 421 N.E.2d 961, 967 (Ill. App. Ct.1981).
57

1 1d. at 967.
58

1 See State v. Girouard, 561 A.2d 882 (R.I. 1989) (holding that the trial justice did not err in overturning the

defendant's objection to the prosecution's use of leading questions. Id. at 888.) See also State v. Brown, 574 A.2d 745
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The use of leading questions may be necessary in child witness testimony. It allows
children to be questioned using a more appropriate vocabulary for their developmental level and
increases a child's comfort by not forcing a child to physically say every detail of their
experience. 159 However, many oppose the use of leading questions because it may direct children
to create false memories or misconstrue an event. 160 Despite the lack of evidence to support this
assertion, the use of leading questions remains controversial and varies greatly based on
jurisdiction.
E. Presence of Support Persons
Court proceedings are highly stressful events for young children. They are expected to
testify in front of many professionally dressed adults about a traumatic and sensitive event. Federal
legislation allows for an adult to provide emotional support to the child. 161 During testimony, the
court may allow the child to hold the adult's hand or sit on their lap, as long as the support person
16 2
does not assist the child in answering questions.
Children in sexual abuse cases have been found to be more informative during testimony
with the presence of a support person.1 63 A 1992 study of 153 prosecutors from across the country
found this practice to be frequently used. 164 Allowing a support person is an inexpensive and
simple way to promote child comfort and decreased stress during testimony. 165 However, not all
research on the use of support persons is positive. A study of forensic interviewers found that the
presence of another person significantly decreased the information given by the child and
significantly increased the amount of "don't know/remember" responses; however, this study did
not specifically examine the impact of a support person. 166 Despite mixed findings, federal courts
167
have allowed the presence of support persons for child witnesses.
Forty-three states and the District of Columbia have either statutes (twenty-two states1 68)
or case law (eighteen states1 69 and the District of Columbia) allowing the presence of support
persons for child victims and witnesses during trial, as seen in Table 6 of the appendix. State

(R.I. 1990) (holding that the trial judge did not improperly use his discretionary powers by permitting the prosecution
to59use leading questions in the direct examination of a teenage sexual abuse victim. Id. at 748.)
1 Saywitz et al., supra note 4, at 358. For example, a child may not know the term "penis" and instead use the word

"thing," or whatever word the accused used during the incident. Leading questions would allow for clarification of
what they are referring to. A similar logic can be extended when children are uncomfortable detailing their abuse in a
full courtroom.
160HALL & SALES, supra note 15, at 26.
16118 U.S.C. § 3509 (2012).
1621d.

163Goodman et al., supra note 95, at 259.
'64Id. at 259, 263.
1651d. at 267.
166 Pekka Santtila, Julia Korkman, & N. Kenneth Sandnabba, Effects of Interview Phase, Repeated Interviewing,
Presence of a Support Person, and Anatomically Detailed Dolls on Child Sexual Abuse Interview, 10 PSYCHOL.,
CRIME, & L. 1, 21, 30 (2004).

167See Territory of Guam v. McGravey, 14 F.3d 1344 (9th Cir. 1994). (Holding that the presence of a support person
for a ten-year-old sexual assault victim did not produce any increased prejudice toward the defendant).

168Arizona, Arkansas, California, Colorado, Florida, Hawaii, Idaho, Illinois, Iowa, Kentucky, Michigan, Minnesota,
Missouri, Nevada, New York, Oklahoma, Oregon, Rhode Island, South Dakota, Virginia, Washington, and

Wyoming.
69

1 Alabama, Connecticut, Delaware, Georgia, Indiana, Kansas, Maryland, Montana, Nebraska, New Hampshire,
New Jersey, North Carolina, Ohio, Pennsylvania, Texas, Utah, West Virginia, and Wisconsin.
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statutes vary on who is considered a support person, with some states having a broad definition
and other states indicating victim advocates exclusively.
Fifteen1 70 out of twenty-two state statutes do not have specific definitions of a support

person, and many make a short list, such as "parent, guardian, or other support person."1 71 The
remaining states place limitations or have only discussed certain persons in the statutes, such as
victim advocates only (Colorado,1 72 South Dakota,1 73 Vermont,1 74 and Washington1 75), victim
counselors only (Iowa 1 7 6), or advocates and guardian ad litems only (Kentucky1 77 and

Wyoming1 78).
Often, the use of a support person must be filed in a motion prior to testimony. Support
persons must remain quiet while the child is testifying and may not interfere with the trial or any
part of counsel questioning. 179
Twenty-one states have one or several cases regarding the presence of support persons at
trial, with a defendant typically arguing that the support person's presence has a negative effect on
the outcome of the trial. These cases are addressed in Table 6 of the appendix. There is great
variance in the types of individuals approved by the court. Fourteen states1 80 have only
one case
1 83
82
1
governing the topic of support persons, while five states (Connecticut,

81

Georgia,1

Indiana,

'Arizona (ARIZ. R. CRIM. PROC. 39(b)(9)); Arkansas (ARK. CODE ANN. § 16-43-1202 (West 2015)); California (CAL.
PENAL CODE § 868.5 (West 2015)); Florida (FLA. STAT. ANN. § 960.001 (West 2015)); Hawaii (HAW. REV. STAT.
ANN. § 621-28 (West 2015)); Idaho (IDAHO CODE ANN. § 19-3023 (West 2015)); Illinois (725 ILL. COMP. STATE. 120/4
(West 2015)); Michigan (MICH. COMP. LAWS ANN. § 600.2163a (West 2015)); Missouri (MO. ANN. STAT. § 491.725
(West 2015)); Nevada (NEV. REV. STAT. ANN. § 178.571 (West 2015)); New York (N.Y. EXEC. LAW § 642-a
(McKinney 2015)); Oklahoma (OKLA. STAT. ANN. tit. 22 § 60.4 (West 2015)); Oregon (OR. REV. STAT. ANN. §
147.425 (West 2015)); Rhode Island (R.I. GEN. LAWS § 12-28-8 (West 2015)); and Virginia (VA. CODE ANN. § 19.2265.01 (West 2015)).
171MINN. STAT. ANN. § 631.046 (West 2015). (Authorizing presence of support person for minor prosecuting
witnesses).
172COLO.REV. STAT. ANN. § 16-10-401 (West 2015).
173S.D. CODIFIED LAWS § 23A-28C-8 (2015).
74
1 VT. R.CRIM. PROC. 15.
175WASH. REV. CODE ANN. § 7.69A.030 (West 2015).
176 10WA CODE ANN. § 15.20 (West 2015).
177 KY. REV. STAT. ANN. § 26A.140 (West 2015).
178WYO. STAT. ANN. § 813.122 (West 2015).
179 IDAHO CODE ANN. § 19-3023 (West 2015).
8
'Alabama (Sexton v. State, 529 So. 2d 1041 (Ala. Crim. App. 1988)); Arkansas (Gadberry v. State, 877 S.W.2d 941
(Ark. Ct. App. 1994)); Delaware (Czech v. State, 945 A.2d 1088 (Del. 2008)); District of Columbia (Holmes v. United
States, 171 F.2d 1022 (D.C. Cir. 1948)); Kansas (State v. Rowray, 860 P.2d 40 (Kan. Ct. App. 1993)); Maryland
(Brooks v. State, 330 A.2d 670 (Md. Ct. Spec. App. 1975)); Nebraska (Gould v. State, 99 N.W. 541 (Neb. 1904));
New Hampshire (State v. Letendre, 13 A.3d 249, 255 (N.H. 2011)); New Jersey (State. v T.E., 775 A.2d 686 (N.J.
Super. Ct. App. Div. 2001)); North Carolina (State v. Reeves, 448 S.E.2d 802 (N.C. 1994));Ohio (State v. Johnson,
528 N.E.2d 567 (Ohio Ct. App. 1986)); Pennsylvania (Com. v. Pankraz, 554 A.2d 974 (Pa. Super. Ct. 1989)); West
Virginia (State v. Jones, 362 S.E.2d 330 (W.Va. 1987)); and Wisconsin (State v. Shanks, 644 N.W.2d 279 (Wis. Ct.
App. 2002)).
81
' State v. Menzies, 603 A.2d 419 (Conn. App. Ct.1992); State v. Torres, 761 A.2d 766 (Conn. App. Ct. 2000).
182Boatright v. State, 385 S.E.2d 298 (Ga. Ct. App.1989); Gonzalez v. State, 714 S.E.2d 13 (Ga. Ct. App. 2011); Miles
v. State, 411 S.E.2d 566 (Ga. Ct. App. 1991); Murchison v. State, 500 S.E.2d 651 (Ga. Ct. App. 1998); Pressley v.
State, 398 S.E.2d 268 (Ga. Ct. App. 1990);Williamson v. State, 507 S.E.2d 765 (Ga. Ct. App. 1998).
183Baxter v. State, 522 N.E.2d 362 (Ind. 1988); Hall v. State, 634 N.E.2d 837 (Ind.Ct. App. 1994); Stanger v. State,
545 N.E.2d 1105 (Ind. Ct. App. 1989).
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Texas,184 and Utah1 85 ) have had as many as six separate appeals on this issue without creating a
formal statute.

Perhaps the most intriguing state case law comes from those states in which the victim was
allowed to sit on the lap of his or her support person while testifying. In Holmes v. United States,

the defendant was sentenced to death for the brutal rape of a nine-year-old female.1 86 During her
testimony, the child was permitted to sit on her mother's lap while she testified. 187 The defendant
argued that the testimony should not have been admitted.1 88 The Court held that permitting the

child to sit on her mother's lap allowed ease of testimony under
trying circumstances, was
1 89
justice.
of
interests
the
serving
in
praiseworthy
humanitarian, and
F. Use of Anatomical Dolls and Diagrams

Anatomical dolls are often used during interviews of potential child victims of abuse. They
are especially helpful for younger children who have formed a vocabulary that may not be well
understood by the interviewer.1 90 The controversy over the use of these dolls during interviews

and in the courtroom is grounded in their potential for suggestibility or fantasy play that does not
reflect accurately the event in question.1 91 A national survey of prosecutors found that anatomically
correct dolls are sometimes used at trial to elicit child testimony. 192 However, results have been

mixed, generally suggesting that anatomical dolls and diagrams should be cautiously used with
children under the age of five, as they might not understand the true nature of the dolls.1 93 In a

field study of over 100 children who were suspected victims of child abuse, the use of dolls was
not related to a greater number of details given about the incident in question. 194 The authors also
found that younger children played with the dolls in a way suggesting that the children did not
know the purpose of the dolls, acting as if the dolls were toys for play.1 95 Fantasy play with

anatomical dolls could lead to an increase in false memories of the abuse incident or decreased
credibility for the child during trial.1 96 Overall, similar results have been supported in other

184 1n re D.T.C., 30 S.W.3d 43 (Tex. Ct. App. 2000); Mosby v. State, 703 S.W.2d 714 (Tex. Ct. App. 1985); Rodgers
v.85 State, 17 S.W. 1077 (Tex. Ct. App. 1891).
1 State v. Cardell, 982 P.2d 79 (Utah 1999); State v. Harrison, 24 P.3d 936 (Utah 2001); State v. Keeley, 328 P.2d
724 (Utah 1958).
186Holmes v. United States, 171 F.2d 1022 (D.C. Cir. 1948).
87

1 1d. at 1023.

1881d.
189 1d. Three other states have allowed for young children to testify while sitting on the lap of their support person: In
Georgia, a seven-year old victim was allowed to sit on her mother's lap while testifying. Murchison v. State, 500
S.E.2d 651, 652 (Ga. Ct. App. 1998). In West Virginia, a six-year-old victim was permitted to testify while sitting on
the lap of her foster mother. State v. Jones, 362 S.E.2d 330, 332 (W. Va. 1987). In Wisconsin, a three-year-old victim
was allowed to testify while sitting on the lap of her grandmother. State v. Shanks, 644 N.W.2d 275, 279 (Wis. Ct.
App. 2002).
' 90CECI & BRUCK, supra note 6, at 161.
191 HALL & SALES, supra note 15, at 27.
192Goodman et al., supra note 95, at 267-68.
' 93Debra Ann Poole & Maggie Bruck, Divining Testimony? The Impact of Interviewing Props on Children'sReports
of Touching, 32 DEV. REV. 165, 168 (2012).
194 Karen L. Thierry et al., Developmental Differences in the Function and Use ofAnatomical Dolls DuringInterviews
with Alleged Sexual Abuse Victims, 73 J. OF CONSULTING AND CLINICAL PSYCHOL., 1125, 1132(2005).
1951d.
1961d.

at 1132-33.
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research showing that the use of anatomical
dolls actually decreases the amount of detailed
1 97
information reported by a child victim.
The use of anatomical dolls and diagrams is one of the more controversial issues in child
witness statutes. This is most likely a reason why it has not been more extensively addressed by
state statutes or case law. Federal law states: "The court may permit a child to use anatomical dolls,
puppets, drawings, mannequins, or any other demonstrative
device the court deems appropriate
1 98
for the purpose of assisting a child in testifying."
1 99
The use of anatomical diagrams was addressed by a federal court in U.S. v. Archdale.
Wallace Archdale was convicted of sexual abuse and abusive sexual contact of a minor. 20 0 During
the initial trial, the prosecutor used anatomical diagrams to help the victim clarify what she meant
when referring to the defendant's "thing". 20 1 Upon appeal, Wallace argued that the court abused
its discretion when admitting this testimony. The appellate court disagreed ruling that "anatomical
dolls, puppets, drawings, mannequins, or any other demonstrative device the court deems
appropriate for the purpose of assisting a child in testifying"' 20 2 may be permitted for children under
the age of eighteen. Anatomical dolls and diagrams are permitted by federal statute when "the
' 20 3
court deems appropriate for the purpose of a child testifying."
Not all cases on this issue are as categorical. In U.S. v. Dorian,an adult couple was engaged
in a domestic violence situation. 20 4 They went to the police station for protective custody, where
the couple's five-year-old daughter was interviewed by child protective services, with the
assistance of anatomical dolls for two interviews. 20 5 At the third interview, the dolls were not
used.20 6 The foster mother, who had been previously trained in handling cases of child abuse and
neglect, testified on behalf of the child using information she discovered while sitting in on the
child protective services interview and the anatomical doll demonstration from the victim.20 7 The
U.S. Court of Appeals for the Eighth Circuit
allowed this testimony due to the child's inability to
20 8
testify because of her age and distress .
Only nine states and the District of Columbia have statutes directly addressing the use of
anatomical dolls for child witnesses in cases of abuse, as seen in Table 7 of the appendix. 20 9 In
addition to having provisions on the age of witnesses in which anatomical dolls and/or diagrams
197 HALL & SALES, supra note 15, at 27.
19818 U.S.C. § 3509 (2012).
99

United States v. Archdale, 229 F.3d 861, 866 (9th Cir. 2000) (holding that court did not err in allowing the
prosecutor to use an anatomical diagram to gain clarification during direct examination of a twelve-year old victim of
sexual
abuse).
200
d at 863.
201
1d. at 866.
2021d

"

20318 U.S.C. § 3509 (2012).
2

°United States v. Dorian, 803 F.2d 1439, 1440 (8th Cir. 1986).
205M. at 1441.
2061d

"

20

71d. at 1442.
208
1d. at 1445.
209
Alabama allows for demonstrative aids for victims/witnesses under the age of ten (ALA. CODE § 15-25-5 (2015)).
The following states each allow demonstrative aids for victims and witnesses under the age of twelve: Connecticut
(CONN. GEN. STAT. ANN. § 54-86g (West 2015)); West Virginia (W. VA. CODE § 61-8-13 (West 2015)); and Wyoming
(WYO. STAT. ANN. § 7-11-408 (West 2015)). Missouri (MO. ANN. STAT. § 492.304 (West 2015)) allows aids for under
the age of fourteen. Four states allow aids for victims and witnesses under the age of sixteen: Michigan (MICH. COMP.
LAWS ANN. § 600.2163A (West 2015)); New Jersey (N.J. STAT. ANN. § 2A:84A-16.1 (West 2015)); New York (N.Y.
EXEC. LAW § 642-a (McKinney 2015)); and Pennsylvania (42 PA. STAT. AND CONS. STAT. ANN. § 5987 (West 2015)).
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may be allowed, state statutes often address the crimes where this tool is permitted. For example,
the West Virginia statute provides that anatomical dolls or drawings be used during trials involving
210
sexual crimes with witnesses or victims under the age of eleven.
Courts in four states (Colorado, 21 1 North Carolina, 21 2 Oklahoma, 213 and South Dakota 21 4 )
have addressed the use of demonstrative aids. These cases rule that demonstrative aids can be used
as long as the use of the dolls does not fall under hearsay evidence. Anatomical dolls were
supported by the court during a hearsay statement in People v. Bowers.21 5 In that case, the Supreme
Court of Colorado declared the use of anatomical dolls for a three-year-old victim of child sexual
abuse as hearsay evidence because of her difficulty in verbalizing the abusive incidents and her
reliance on other means of responding. 21 6 The use of the dolls was only intended to be
communicative and was therefore not admissible. 21 7 Aside from these cases, courts in North
Carolina and Oklahoma have been supportive of the use of anatomical dolls during trial to serve
as corroborating evidence of a child's testimony in order to diagnose a child as a victim of child
21 8
sexual abuse.
The Supreme Court of South Dakota has permitted the use of anatomical dolls by a social
worker, even when the child is not testifying in court. In State v. Spronk,21 9 the victim of sexual
abuse was a three-year-old female. She did not testify at trial, but her mother, grandmother, and
social worker were allowed to testify on her behalf.220 The social worker had been trained in
working with child victims of sexual assault and had used anatomical dolls during her interview
with the child. 221 The interviews with the dolls were supported as evidence by the state supreme
court. The testifying social worker stated, "The most important thing, I guess, the credibility for
using the dolls lies with the interviewer. The interviewer must have knowledge of the child's
development." 222 This statement identifies the inherent difficulty in writing statutes on this
controversial issue. Spronk was abrogated by State v. Cates, removing the requirement for
223
testimony corroboration in cases with sex crimes victims.
Case law and state statutes are limited on the use of demonstrative aids during children's
testimony. As in the case of the use of leading questions, children cannot be assumed to understand
the vocabulary of adults, especially in a court setting. Children's vocabulary regarding genitalia is
derived from their caregivers, who might be too embarrassed or uncomfortable teaching their
children anatomical terms. 224 The use of anatomical dolls and diagrams allows children to
physically respond to questions without having to verbalize the complete details of an
210

§ 61-8-13 (West 2015).
People v. Bowers, 801 P.2d 511 (Colo. 1990). The victim's use of the dolls during interviews with police officers

W. VA. CODE ANN.

211

and therapists met the requirement for corroboration of sex crime testimony.
212
State v. Bullock, 360 S.E.2d 689, 690 (N.C. 1987).
213
Godbey v. State, 731 P.2d 986, 987 (Okla. Crim. App. 1987).
214
State v. Spronk, 379 N.W.2d 312 (S.D. 1985).
215
Bowers, 801 P.2d at 523.
2161d"

2171d. at 522.
218
Bullock, 360 S.E.2d at 690; Godbey,731 P.2d at 987.
219
Spronk, 379 N.W.2d at 313.
22

01d.

22

11d. at 314 (Henderson, J., concurring).
2221d. (Henderson, J., concurring).
223

State v. Cates, 632 N.W.2d 28, 37 (S.D. 2001).
4Kimberlee S. Burrows & Martine B. Powell, Prosecutors'Perspectiveson ClarifyingTerms for Genitaliain Child
Sexual Abuse Interviews, 49 AUSTRALIAN PSYCHOL. 297, 298 (2014).
2
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uncomfortable or confusing event. 225 Despite the benefits of this practice, anatomical dolls and
diagrams have not received enough positive support in research to make them a common practice
in the courtroom.
G. Comfort Items
Allowing comfort items on the stand during the testimony of a child witness does not seem
to be a novel practice; however, research and statutes are limited in this area. Attorneys may
dispute whether a child is allowed to take a favorite stuffed animal on the stand during their court
appearance. The topic of comfort items is not specifically addressed in federal legislation but
support for the practice is prevalent among prosecutors who try to assist child witnesses overcome
their fears of testifying. 226 Comfort items aim to provide relief to child witnesses in a potentially
traumatizing situation, however, prosecution should not use them to generate sympathy from the
jury.
In the last several years, dogs have been used to comfort distraught witnesses. 227 This
228
practice is controversial because of possible infringement of the rights of the defendant.
Presently, allowing dogs and other comfort items is decided in local courts at the discretion of the
court. 229 Most recently, the Supreme Court of Washington allowed a comfort dog during testimony
230
of a fifty-six year old witness who suffered from multiple developmental disabilities.
As of June 2011, only five states (Arkansas, California, Florida, Illinois, and Missouri) had
explicit statutes governing the allowance of comfort items for child victims and witnesses during
courtroom testimony, as discussed in Table 8 of the appendix. However, these five statutes, with
one exception, are vague. Arkansas allows the prosecutor to file a motion for the court to allow a
comfort item during the child's testimony. 231 Florida does not mention an item per se, but provides
for the use of a service animal to provide the child with emotional support. 232 California does not
specifically mention a comfort item, but allows judges to remove their robes during trial if such
attire is intimidating to the child.23 3
Missouri has the most thorough statute on the use of comfort items. It provides that the
child is allowed to have a "toy, blanket, or similar item" while testifying, pending a motion filed
at least thirty days prior to the hearing. 234 The item will only be allowed if all parties agree; the
child will not be able to testify without the item; and the item does not serve to garner sympathy
from or influence the presiding judge or jury. 235
Upon motion made by the child, his or her representative, or any party to the judicial
proceeding, at least thirty days in advance of the judicial proceeding, the court may
225

CECI & BRUCK, supra note 6, at 178.
Major Bradley M. Cowan, Children in the Courtroom:EssentialStrategiesforEffective Testimony by Child Victims
of Sexual Abuse, THE ARMY LAW. 4, 10 (2013).
227
Marianne Dellinger, Using Dogs for Emotional Support of Testifying Victims of Crime, 15 ANIMAL L. 171, 174
22 6

(2008).

22'1d. at 182.
2291d. at 181.
23

State v. Dye, 309 P.3d 1192, 1199 (Wash. 2013).
ARK. CODE ANN. § 16-43-1202 (West 2015).

231
2 32

FLA. STAT. ANN. § 92.55 (West 2015).

233
234

CAL. PENAL CODE § 868.8 (West 2015).
MO. ANN. STAT. § 491.725 (West 2015).

2351d.
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allow the child to have a toy, blanket, or similar item in his or her possession while
testifying, but such item shall only be allowed if: (a) all parties agree; or (b) if the
movant shows the court by a preponderance of evidence that: (i) the child in
question cannot reliably testify without the item in his or her possession; and (ii)
allowing the item is not likely to prejudice the trier of fact in hearing and evaluating
the child's testimony. However, this requires a motion, agreement by all parties, and
a statement about why the child cannot testify without the item in his/her
23 6
possession.
III. TOWARD A RESEARCH-BASED STATUTE
Child sexual abuse cases most commonly require child testimony. The lack of physical
and other corroborating evidence and the average length of time between the incident and the
237
child's disclosure means that there is a large need for testimony from the victim.
Understandably, children's testimony is viewed with skepticism by adults, who fear that children
will provide unreliable or false reports based on coaching. Despite these perceptions, "there is little
evidence indicating that children's reports [of sexual abuse] are unreliable, and none at all to
support the fear that children often make false accusations of sexual assault or misunderstand
238
innocent behavior by adults."
Prior to taking the stand, a judge must deem the child competent to testify. This can happen
with children as young as three or four years of age. 239 The legitimacy and value of children's
testimony is supported in research, particularly when the child is prepared for a court appearance
240
by discussing the court process and taking steps to reduce the possibility of emotional trauma.
As is evident in the present analysis, states vary greatly in their approaches to legislation
on child abuse and neglect. Research on the area of child witnesses is limited but there are practices
that have been supported by national organizations, such as limitations on the number of interviews
or testimonies that a child must give. 241 However, even these recommendations are not uniform
across state statutes. A recommended statutory code will now be discussed, based on current
statutes and research. It is not suggested here that entirely new and original language be created
but that the provisions in current state statutes be combined to create ideal legislation. The
suggested policy can be seen in Table 9 in the appendix.
A. Limits on the Number of Interviews

2361d.

237

Berliner and Barbieri, supra note 92, at 129.

23'1d. at 126-27.
239
1n the Montana Supreme Court case of State v. Phelps (696 P.2d 447 (Mont. 1985)), Phelps was convicted on two
counts of deviant sexual conduct involving two minor boys. Id. at 449. During the initial trial, one of the victims, age
five, testified about the incident. Id. at 450. Upon appeal, Phelps argued that that child was "coached" into testifying

and was not fully aware of the environment he was in: "The child at one point stated that he thought was in a police
station [during his testimony] and that the robed judge was a karate expert" Id. at 453. The court wrote that that no
person is too young to testify if deemed competent and qualified by the court, stating that the witness was nonetheless
competent to recall the events of his victimization despite not being fully aware of his location during the testimony.
Id.
at 453.
24
Berliner and Barbieri, supra note 92, at 129-30.
See Chris Newlin et al., Child ForensicInterviewing: Best Practices,JUv.JUST. BULL.,Sept. 2015, at
Newlin et al.]
241
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Reducing the number of child witness and victim interviews has several benefits. This
practice is becoming standard at child advocacy centers across the country. 24 2 State statutes should
adopt this practice. Alaska provides an ideal statute on the number of interviews of a child witness
or victim because it specifies who conducts the interview and where it takes place. Suggestion
number one is modeled after the Alaskan statute:
Interviews of children under the age 18 shall be conducted by a competent
interviewer trained in the area of child abuse and neglect. Interviews shall take
place at a child advocacy center whenever possible, and be videotaped to reduce
the need for multiple interviews. Finally, the number of interviews should be
minimized to reduce the possibility of revictimization and psychological trauma to
the child.243
Under current practice, child witnesses and victims can be interviewed as many as twelve
times during the investigation and court process by multiple agencies. This does not include the
number of times they must tell their story to family and friends. 244 Repeating traumatizing events,
multiple times, over a series of months, constantly reminds children of their victimization and
increases the chances of long-term emotional trauma, self-blame, and feelings of guilt, particularly
245
when they fear angering a family member who is their abuser or is close to their abuser.
Children who are asked the same questions multiple times are more likely to change their
responses in an attempt to please the adult interviewer. 24 6 This can result in inaccurate information
being given during several interviews and the reinforcement of false memories 247 Fortunately, an
increasing number of jurisdictions are opening child advocacy centers, staffed by multidisciplinary
teams of child maltreatment specialists and professionals. 24 8 Through multidisciplinary teams, all
essential agencies (prosecution, law enforcement, social services) are able to listen to the child's
statement, usually through a separate room where they have a direct headset feed with the child
interviewer. 249 This decreases the need for unnecessary and repeated interviewing sessions.
B. Speedy Trials
Priority for cases involving child victims or witnesses is not widely recognized in state
legislation. Moreover, judges often interpret these statutes to mean that proceedings must be
expedited after the trial date is set, and not in any pre-trial activities. 2 50 Some jurisdictions, despite
having priority provisions for juvenile cases, have difficulty giving docket priority due to the high
volume of court cases. Studies show that children who spend longer periods of time in the legal

2421d.
24 3

ALASKA STAT. ANN. § 47.17.033 (West 2015).
CECI & BRUCK, supra note 6, at 107.

24 4

245

Saywitz et al., supra note 4, at 359.
CECI & BRUCK, supra note 6, at 113.
247
1d. at 109.
24 8
Saywitz et al., supra note 4, at 364.
246

24 9

Amy Russell, ForensicInterview Room Set-up, HALF A NATION: THE NEWSLETTER OF THE STATE & NAT'L FINDING
WORDS
COURSES 3 (2004).
2 50
HALL & SALES, supra note 15, at 30.

Published by LAW eCommons,

21

Children's Legal Rights Journal, Vol. 36, Iss. 1 [], Art. 2

Children'sLegal Rights Journal

[Vol. 36:1 2016]

process have a higher likelihood of depression 251 and a lengthier recovery time. 252 Below is the
second suggested component for updated legislation:
In cases in which a child, under the age of 18, is the victim of a crime or is
compelled to testify in proceedings, the court will give priority to reduce the length
of time and increased stress inflicted upon the child by the court proceedings. All
motions for continuance or other requests for delay will take into consideration the
age and mental well-being of the child involved in the case, more so in cases of
child abuse or neglect.
Consideration should be given to the use of vertical prosecution. This practice is already
used in many jurisdictions, and involves the same prosecutor following the case throughout the
entire legal process. 253 Vertical prosecution increases rapport with the child victim or witness and
can also decrease trial time by eliminating the need for different prosecutors to familiarize
themselves with case details at different steps of the process. Federal legislation and the majority
of states now have statutes recommending court preference to these cases, while the remaining
states have general speedy-trial statutes.
C. Out-of-CourtStatements
Admitting out-of-court statements as evidence is a more difficult issue to address because
of constitutional protections for the accused. Generally, attempts by prosecutors to protect a victim
from seeing the defendant during trial have been rejected by the courts. 2 5 4 Federal code mandates
that victims and witnesses must testify in the presence of the defendant. 2 55 When a prosecutor can
successfully argue necessity, the court may use its discretion to modify the courtroom to avoid the
child directly facing the defendant. 256 Additionally, the Federal Rules of Evidence allow the
admission of hearsay or out-of-court of statements under a series of broad conditions, even when
the victim is not available to testify during trial.2 57
For reasons of complication and specificity, no suggested policy will be made for this area;
the issue of out-of-court statements is best handled by federal statute 18 U.S. Code §3509 regarding
child victims' and child witnesses' rights. Under this code, out-of-court statements may be
admitted, without the child testifying during trial, when testifying could cause severe emotional
trauma, the child has a developmental disability, or the defense acts in a way that prevents the
258
child from testifying.
This analysis does not discuss the use of videotaped or closed-circuit testimony, as it
involves lengthy and complicated rules that are affected by the Sixth Amendment. Child witnesses

251

Saywitz et al., supra note 4, at 360.

2 52

HALL & SALES, supra note 15, at 29.

2531d. at 30.
254
Coy v. Iowa, 487 U.S. 1012, 1014 (1988). This case was abrogated by Maryland v. Craig,1 10 S.Ct. 3157 (1990,) in
which the court held that the Confrontation Clause did not guarantee and absolute right of a defendant to physically
face his accuser. Id. at 3163. As to be determined on a case-by-case basis, the witness is allowed to testify via a closedcircuit
television if the child will suffer severe emotional harm by being in the presence of the defendant. Id. at 3169.
2 55
FED. R. EviD. 8.
256 HALL & SALES, supra note 15, at 54.
2 57
FED. R. EVID. 803.

25118 U.S.C. § 3509 (2012).
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and victims are generally permitted to testify using these means but several rules apply. 259 The
witness must be able to see the defendant's face during the testimony and vice versa. 260 When only
videotaped testimonies are used and the witness will not testify in the actual trial, the defendant is
nonetheless allowed to submit
cross-examination questions for the witness to answer through
261
another video recording.
D. Leading Questions

While there is a wealth of research in psychology regarding the suggestibility of individuals
using leading questions, case law has demonstrated the necessity of this practice. Child victims of
sexual abuse, especially younger victims, should be allowed to receive leading questions for the
following reasons: (1) they do not use the medically appropriate or adult vocabulary for describing
body parts or sexual acts; 262 (2) they are easily distracted and263lose focus; and (3) they have
difficulty understanding adults, especially in stressful situations.
264
Suggestion three is taken directly from the state of Alabama's leading questions statute
and Florida's appropriate questioning provision, 265 considered to be the most ideal in this analysis:
The court may use its discretion in allowing leading questions in any trial with a
victim or witness under the age of 10. Furthermore, the court shall be permitted to
limit the scope, extent, and repetition of such questions upon consideration of the
witness' age and understanding.
Leading questions must be simple and short to avoid confusing the witness and producing
inaccurate answers. 266 Children must be made aware, prior to testifying, that they are allowed to
say "I don't know" to any questions about which they are unsure. Without being given267
this
instruction, children are more likely to make up an answer when asked a confusing question.
In addition to permitting leading questions, courtroom actors should use developmentally
appropriate questions based on the child's age and level of understanding. Only recently have
states begun to incorporate this caveat into child testimony statutes to prevent difficult defense
268
attorneys from taking advantage of children while testifying.
E. Allowing the Presence of Support Persons

Support persons are currently allowed by federal statute as an "adult attendant,"' 269 in
twenty-three state statutes, and governed by case law in twenty states. Eight state statutes require

2591d.
2601d

"

2611d"

262

Burows & Powell, supra note 224, at 298.
Berliner & Barbieri, supra note 92, at 132.
264 ALA. CODE § 15-25-1 (2015).
265 FLA. STAT. ANN. § 90.612 (West 2015).
266
Saywitz et al., supra note 4, at 367.
267M. at 361.
268
HALL & SALES, supra note 15, at 26.
26918 U.S.C. § 3509 (2012).
263
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that the prosecution file a motion before the trial, alerting the court as to who the child's support
person will be. 270 This filing requirement is intended to prevent issues once the trial begins.
In regard to an ideal statute, there should be more uniformity with regard to whom the
support person may be and their proximity to the victim. The latter factor should be differentiated
based on age. Below is the fourth recommendation, regarding the presence of support persons:
Any victim or witness under the age of 18 is allowed a parent, guardian, other
relative, or general support person to accompany him or her during all parts of
criminal proceedings, with the exception of forensic interviews. If the support
person is to be present during trial, counsel is expected to file proper motions with
the court at least seven days before the hearing. During trial, this support person
may approach the witness stand with the witness, but is not allowed to comment on
the witness's testimony or questions posed by counsel. Children under the age of
10 may sit on the lap of his or her support person during testimony at the discretion
of the court.
Support persons are generally guardians, relatives, friends, counselors, the child's state
sponsored attorney (guardianad litem), or a victim advocate. 271 While parents may serve as their
child's support person during trial, this is not recommended as the parent may also be a witness
for the case or may become easily upset by the line of questioning or hearing their child retell the
abusive incident. 272 Regardless of whom the support person for the child is, that person cannot
engage in coaching the child before testimony or provide any comments while the child is on the
stand.27 3 Research is lacking on how well this improves children's ability to testify. However, the
presence of a support person during the child's testimony has been shown to decrease anxiety and
274
likelihood of emotional trauma.
F. Use of Anatomical Dolls and Diagrams
Generally, state and federal rules of evidence allow for the use of anatomical dolls,
diagrams, or other demonstrative aids at the discretion of the court. The suggested statute must
simply allow for the use of anatomical dolls during court testimony. Alabama's current state statute
is considered ideal:
In any criminal proceeding and juvenile cases wherein the defendant is alleged to
have had unlawful sexual contact or penetration with or on a child, the court shall
permit the use of anatomically correct dolls [or diagrams].. .to assist an alleged
victim or witness who is under the age of 10 in testifying on direct and cross275
examination at trial

27

Arkansas (ARK. CODE ANN. § 16-43-1202 (West 2015)); California (CAL. PENAL CODE § 868.5 (West 2015));
Michigan (MICH. COMP. LAWS § 600.2163A (West 2015)); Minnesota (MINN. STAT. ANN. § 631.046 (West 2015));
Missouri (MO. ANN. STAT. § 491.725 (West 2015)); New York (N.Y. CRIM. PROC. LAW § 190.25 (McKinney 2015));
Virginia (VA. CODE ANN. § 19.2-265.01(West 2015)); and Wyoming (WYO. STAT. ANN. § 813.122(West 2015)).
2 71
HALL & SALES, supra note 15, at 23.
2721d.
2731d.

274

Goodman et al., supra note 95, at 259.
ALA. CODE § la. Cod (2015).

275
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Despite mixed research on the use of anatomical dolls and diagrams, legislation should
support the use of these aids during testimony for similar reasons given in the suggestion for
leading questions. Young children use their own language that they have adopted from their social
surroundings. 27 6 A child referring to his or her abuser's "thing" may refer to the abuser's genitalia
or their finger. Diagrams and dolls allow for better understanding of child witnesses, instead of
pushing them to use medically appropriate language. Forensic interviewers stress the importance
of children responding to questions in their own words without vocabulary influenced by the
interviewer.2 77 This includes asking any follow-up questions in the child's words.2 7 8 Regardless of
techniques used, some victims will remain reluctant to testify, particularly when they are close to
279
the offender, have previously disclosed, or lack support from their non-offending caregiver.
Demonstrative aids can also assist overly uncomfortable children in telling their story without
verbally stating all of the details of the incident. 28 0 Attorneys using anatomical dolls and diagrams
should have professional training in this area prior to testimony. Training will not only improve
the quality of testimony elicited but will decrease objections and appeals on this practice.
G. Comfort Items
Based on new programs allowing for dogs to provide comfort in the courtroom, allowing
comfort items is sure to be an area where case law will soon be forming. For that reason, statutes
should begin the process of addressing this issue.
Suggestion number seven is borrowed from the state statute of Missouri with a change in
the amount of time required to submit a motion due to the frequency at which younger children
might switch between comfort items:
Upon motion made by the child, his or her representative, or any party to the judicial
proceeding, at least [seven] days in advance of the judicial proceeding, the court
may allow the child to have a toy, blanket, or similar item in his or her possession
while testifying 28 1 if the item is agreed upon by all parties, the child is significantly
more likely to testify with the item, and the item does not serve to garner sympathy
from the jury.
While small comfort items such as a blanket or stuffed animal, are rarely contested, a live animal
in the courtroom, despite potential therapeutic benefits, could serve as more of a distraction than a
comfort to child witnesses. For that reason, more research and information must be collected prior
to addressing live animals in an ideal statute.
IV. CONCLUSION
This Article analyzes the laws on child witnesses in all fifty states. It focuses on seven
issues crucial to children when testifying, which includes limitations on the number of interviews;

2 76

Burrows & Powell, supra note 224, at 298.

2T

Newlin et al., supra note 241, at 8.

2781d

"

2 79

FALLER, supra note 19, at 182-83.
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HALL & SALES, supra note 15, at 28.

2 81

MO. ANN. STAT. § 491.725.3(4) (West 2015).
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speedy trials; use of leading questions; allowing the presence of support persons; use of anatomical
dolls and diagrams; and allowing comfort items while testifying.
The analysis and suggestions presented in this Article seek to reduce stress and trauma felt
by children who must testify in court. The effects of testifying can last for months after the process
is over. 282 Research and concern have primarily focused on the experiences of younger children,
as opposed to those of preteens and adolescents. 2 83 While younger children are assumed to have
more trauma testifying due to the use of legal jargon and the formality of court proceedings, it is
equally likely that older children are struggling as well.
State statutes and case law on child witnesses and victims are diverse based on jurisdiction
and age of the child. The recommended model policy seeks to achieve congruity among states and
protect children through the court process. Prior to trial, the number of interviews a child undergoes
must be minimized and conducted by a trained forensic interviewer. During trial, courts must
prioritize cases to decrease potential negative effects of lengthy proceedings. To make the trial
process less anxiety-inducing, courts should permit leading questions for children under the age of
ten, along with making provisions for a support person and comfort item and the use of
demonstrative aids.
The justice system often needs the testimony of children as victims or witnesses for acts
committed by adults. Given children's youth and vulnerability, justice would be better served if
the child witness experience is made friendlier and less threatening. This leads to more reliable
child testimony and helps to ensure that the ends of justice are optimally serve.
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Lipovsky, supra note 11, at 249.
2"Id. at 253.

https://lawecommons.luc.edu/clrj/vol36/iss1/2

26

Fansher and del Carmen: "The Child as Witness": Evaluating State Statutes on the Court's

The Child as Witness

Appendix
Table 1: Federal Rules of Evidence Regarding Child Victims/Witnesses
Definition of a

Speedy Trials

Child
"A person who is

"In a proceeding in

under the age of 18,

which a child is called

who is alleged to be
(a) a victim of a

Presence of

Anatomical

Support Persons

Dolls/Diagrams

"The court may

"A child testifying at

permit a child to use

or attending a

to give testimony... the
anatomicaldolls,
court may designate the puppets, drawings,

judicial proceeding
shall have the right

crime of physical

case as being of special

mannequins, or any

to be accompanied

abuse, sexual abuse,

importance. In cases so

other demonstrative

by an adult attendant

or exploitation; or

designated, the court

device the court

to provide emotional

(b) a witness to a

shall.., expedite the

deems appropriate

support to the child.

crime committed

proceeding and ensure

for the purpose of

The court may allow

againstanother

that it takes precedence

assisting a child in

the adult attendant to

person."

over any other. The

testifying."

hold the child's hand

court shall ensure a

or allow the child to

speedy trial in order to

sit on the adult

minimize the length of

attendant'slap

time the child must

throughout the

ensure the stress of

course of the

involvement with the

proceeding.

criminalprocess."
Out of Court Statements

Other Issues
Addressed

Issues Not Addressed

The court may order testimony via

-Competency

-Leading Questions-

video-tape or closed-circuittelevision
'for any of the following reasons: (i)

Examinations-Privacy Protection-

-Comfort Items-Limits on the Number of

the child is unable to testify because of -Closing the Courtroomfear; (ii) there is a substantial

-Victim Impact

likelihood, establishedby expert

Statements-

testimony, that the child would suffer

-Use of Multi-

emotional traumafrom testifying; (iii)

Disciplinary Child

the child suffers a mental or other

Abuse Teams-

infirmity; (iv) conduct by defendant or

-Guardian Ad Litem-

defense counsel causes the child to be

-Stay of Civil Action-

unable to continue testifying."

-Child Pornography-

Published by LAW eCommons,

Interviews-

27

Children's Legal Rights Journal, Vol. 36, Iss. 1 [], Art. 2

Children'sLegal Rights Journal

[Vol. 36:1 2016]

Table 2: States Limiting Number of Child Interviews through State Statute
Federal Statute: Not addressed
State

Limitations?

State

Limitations?

Alabama

Yes

Montana

No

Alaska

Yes

Nebraska

No

Arizona

No

Nevada

No

Arkansas

No

New Hampshire

Yes

California

Yes

New Jersey

No

Colorado

No

New Mexico

No

Connecticut

Yes

New York

No

Delaware

No

North Carolina

No

District of Columbia

No

North Dakota

Yes

Florida

Yes

Ohio

Yes

Georgia

No

Oklahoma

No

Hawaii

Yes

Oregon

No

Idaho

No

Pennsylvania

No

Illinois

No

Rhode Island

No

Indiana

No

South Carolina

No

Iowa

No

South Dakota

No

Kansas

No

Tennessee

No

Kentucky

No

Texas

No

Louisiana

No

Utah

Yes

Maine

No

Vermont

No
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Maryland

No

Virginia

No

Massachusetts

No

Washington

No

Michigan

Yes

West Virginia

Yes

Minnesota

No

Wisconsin

No

Mississippi

No

Wyoming

No

Missouri

No
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Table 3: States with Speedy Trial Provisions for Child Witnesses/Victims
Federal Statute: "In a proceedingin which a child is called to give testimony... the court may
designate the case as being of special importance. In cases so designated,the court
shall... expedite the proceeding and ensure that it takes precedence over any other."
State

Provision?

State

Provision?

Alabama

Yes

Montana

No

Alaska

No

Nebraska

No

Arizona

Yes

Nevada

Yes

Arkansas

Yes

New Hampshire

Yes

California

Yes

New Jersey

Yes

Colorado

No

New Mexico

No

Connecticut

No

New York

Yes

Delaware

Yes

North Carolina

No

Yes

North Dakota

Yes

Florida

Yes

Ohio

No

Georgia

No

Oklahoma

No

Hawaii

No

Oregon

Yes

Idaho

Yes

Pennsylvania

No

Illinois

Yes

Rhode Island

Yes

Indiana

No

South Carolina

No

Iowa

No

South Dakota

No

Kansas

No

Tennessee

Yes

Kentucky

Yes

Texas

Yes

District of
Columbia
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Louisiana

No

Utah

Yes

Maine

No

Vermont

Yes

Maryland

No

Virginia

No

Massachusetts

Yes

Washington

Yes

Michigan

Yes

West Virginia

Yes

Minnesota

Yes

Wisconsin

Yes

Mississippi

No

Wyoming

Yes

Missouri

Yes
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Table 4: States Admitting Out of Court Statement via Statute in Child Witness/Victim
Cases
Federal Statute: The court may order testimony via video-tape or closed-circuittelevision
'for any of the following reasons: (i) the child is unable to testify because offear; (ii) there is
a substantiallikelihood, establishedby expert testimony, that the child would suffer emotional
traumafrom testifying; (iii) the child suffers a mental or other infirmity; (iv) conduct by
defendant or defense counsel causes the child to be unable to continue testifying."
State

Admissible?

State

Admissible?

Alabama

Yes

Montana

Yes

Alaska

Yes

Nebraska

No

Arizona

No

Nevada

Yes

Arkansas

Yes

New Hampshire

No

California

Yes

New Jersey

Yes

Colorado

Yes

New Mexico

No

Connecticut

No

New York

Yes

Delaware

Yes

North Carolina

Yes

District of Columbia

No

North Dakota

Yes

Florida

Yes

Ohio

Yes

Georgia

Yes

Oklahoma

Yes

Hawaii

No

Oregon

Yes

Idaho

No

Pennsylvania

Yes

Illinois

Yes

Rhode Island

Yes

Indiana

Yes

South Carolina

Yes
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Iowa

No

South Dakota

Yes

Kansas

No

Tennessee

Yes

Kentucky

No

Texas

Yes

Louisiana

No

Utah

Yes

Maine

No

Vermont

Yes

Maryland

Yes

Virginia

Yes

Massachusetts

Yes

Washington

Yes

Michigan

No

West Virginia

No

Minnesota

Yes

Wisconsin

Yes

Mississippi

Yes

Wyoming

No

Missouri

Yes
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Table 5: States Permitting Leading Questions in Cases with Child Witnesses/Victims
Federal Statute: Not addressed in regards to child testimony
Generally, "Leadingquestions should not be used on the direct examination of a witness except as
may be necessary to develop the witness' testimony. Ordinarilyleading questions should be permitted
on cross-examination.;When a party calls a hostile witness, an adverse party, or a witness identified
as an adverse party, interrogationmay be by leadingquestions."
State

State

Alabama
Alaska

Arizona

Yes - Statute

Montana

Yes - Statute*

No

Nebraska

Yes - Statute*

Nevada

Yes - Statute*

Yes- Case Law
State v. Godsoe, 498 P.2d 4 (Ariz. 1973)

Arkansas

Yes - Case Law

New Hampshire

No

Clark v. State, 315 Ark. 602 (1994)

California

Yes - Statute

New Jersey

No

Colorado

Yes - Case Law

New Mexico

No

No

Warren v. People, 213 P.2d 381 (Colo. 1949)

Connecticut

Yes - Statute*

New York

Delaware

Yes - Statute*

North Carolina

District of

Yes - Statute*

North Dakota

No

Ohio

No

Oklahoma

No

Yes - Statute*

Columbia
Florida

Yes - Case Law
Anderson v. State, 101 So. 202 (Fla. 1924)

Georgia

No

Hawaii

Yes - Statute*
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Idaho
Illinois

No

Pennsylvania

No

Yes - Case Law

Rhode Island

Yes - Case Law

People v. Ridgeway.

State v. Brown,

551 N.E.2d 790 (Ill. App. 1990)

574 A. 2d 745 (R.I. 1990)

Indiana

Yes - Statute*

South Carolina

Yes - Statute*

Iowa

Yes - Statute*

South Dakota

Yes - Statute*

Kansas

No

Tennessee

No

Kentucky

No

Texas

No

Louisiana

Yes - Statute*

Utah

Yes - Statute*

Maine

Yes - Statute*

Vermont

No

Maryland

No

Virginia

No

Massachusetts

No

Washington

No

West Virginia

No

Michigan

Yes - Statute*

Minnesota

No

Wisconsin

No

Mississippi

Yes - Statute*

Wyoming

No

Missouri

No

NOTE: * indicates that the state statute follows the federal statute exactly or very closely
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Table 6: States Permitting Support Person During Child Witness/Victim Testimony
Federal Statute: "A child el
Or attending apjdicialproceeding shall hav the r

o

be accompaniedby an adult/atedn o provide em11otionldsupport to //he child. The court my
a11llw the adult attenldantI to hold thle child's hanld or.al/owl thle child to.sit onl the adul/ttnan'
lap throughout the coulrse ofithe proceeding(."
State
Alabama

State
Yes - Case Law

Montana

No

Nebraska

Yes - Case Law

Prosecutor
Alaska

No

Father
Arizona

Yes - Statute

Nevada

General supportperson
Arkansas

California

Yes - Statute

Yes - Statute
General supportperson

New

Yes - Case Law

General supportperson

Hampshire

GAL

Yes - Statute

New Jersey

Yes - Case Law
Adult supportperson

Colorado

Yes - Statute

New Mexico

No

Victim advocate
Connecticut

Yes - Case Law

New York

GAL, Victim 'sfianc~e
Delaware

Yes - Case Law
Support Person
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General supportperson

North Carolina

Yes - Case Law
Stepmother
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District of

Yes - Case Law

Columbia

Sitting on mother's lap

Florida

Yes - Statute

North Dakota

Ohio

General supportperson
Georgia

Yes - Case Law

No

Yes - Case Law
Aunt

Oklahoma

Fosterparent, victim

Yes - Statute
General supportperson

advocate, sitting on mother's
lap; grandmother
Hawaii

Yes - Statute

Oregon

General supportperson
Idaho

Yes - Statute

Yes - Statute
General supportperson

Pennsylvania

Parent,counselor,friend,

Yes - Case Law
Grandmother

general supportperson
Illinois

Yes - Statute

Rhode Island

General supportperson
Indiana

Yes - Case Law

Yes - Statute
General supportperson

South Carolina

No

South Dakota

Yes - Statute

Mother; adultfigure
Iowa

Yes - Statute
Counselor

Kansas

Yes - Case Law

Victim advocate
Tennessee

No

Supportfigure
Kentucky

Yes - Statute
Victim advocate; GAL
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Yes - Case Law
Mother, victim advocate;
person who victim first
reportedabuse

Maine
Maryland

No

Vermont

No

Yes - Case Law

Virginia

Yes - Statute

Clergy
Massachusetts

No

General supportperson
Washington

Yes - Statute
Victim advocate

Yes - Statute

Michigan

West Virginia

General supportperson

Yes - Case Law
Sitting in foster mother's
lap

Yes - Statute

Minnesota

Wisconsin

General supportperson
Mississippi

No

Yes - Case Law
Sitting in grandmother'slap

Wyoming

Yes - Statute
Victim advocate; GAL

Yes - Statute

Missouri

General supportperson
Notes: (1) GAL

=

Guardian Ad Litem, an attorney, assigned by the state, to represent the child

(2) States with multiple types of support persons listed have ruled on multiple cases regarding this issue

https://lawecommons.luc.edu/clrj/vol36/iss1/2

38

Fansher and del Carmen: "The Child as Witness": Evaluating State Statutes on the Court's

The Child as Witness

Table 7: States Permitting Use of Anatomical Dolls/Diagrams During Child Witness/Victim
Testimony
Federal Statute: "The court may permit a child to use analoicaldolls, puppdraings,

m1anniequlinls, or an1Y other demlonlstrative dev'ice the( court'deemsl' appropriatefo'r thepupos'o
assisting a child in testfying.
State

State
Yes - Statute

Montana

No

Alaska

No

Nebraska

No

Arizona

No

Nevada

No

Arkansas

No

New Hampshire

No

California

No

New Jersey

Yes - Statute

Colorado

Yes - Case Law

New Mexico

No

Alabama

Colorado v. Bowers,

801 P.2d 511 (Colo. 1990)

Connecticut
Delaware

Yes - Statute
No

New York
North Carolina

Yes - Statute
Yes - Case Law
North Carolinav. Bullock,

360 S.E.2d 689 (N.C. 1987)

District of

No

North Dakota

No

Florida

No

Ohio

No

Georgia

No

Oklahoma

Columbia

Yes - Case Law
Godbey v. State,

731 P.2d 986 (Okla. Crim. App. 1987)

Published by LAW eCommons,

39

Children's Legal Rights Journal, Vol. 36, Iss. 1 [], Art. 2

Children'sLegal Rights Journal

[Vol. 36:12016]

Hawaii

No

Oregon

Idaho

No

Pennsylvania

Yes - Statute

Illinois

No

Rhode Island

No

Indiana

No

South Carolina

No

Iowa

No

South Dakota

Yes - Case Law

No

State v. Spronk,

379 N.W.2d 312 (S.D. 1985)

Kansas

No

Tennessee

No

Kentucky

No

Texas

No

Louisiana

No

Utah

No

Maine

No

Vermont

No

Maryland

No

Virginia

No

Massachusetts

No

Washington

No

Michigan

Yes - Statute

Minnesota

No

Wisconsin

No

Mississippi

No

Wyoming

Yes - Statute

Missouri

West Virginia

Yes - Statute

Yes - Statute
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Table 8: States with Statutes Addressing the Presence of Comfort Items
During Testimony for Child Witnesses/Victims
Federal Statute: Not addesd
State

Allowed?

State

Allowed?

Alabama

No

Montana

No

Alaska

No

Nebraska

No

Arizona

No

Nevada

No

Arkansas

Yes

New Hampshire

No

California

Yes

New Jersey

No

Colorado

No

New Mexico

No

Connecticut

No

New York

No

Delaware

No

North Carolina

No

District of Columbia

No

North Dakota

No

Florida

Yes

Ohio

No

Georgia

No

Oklahoma

No

Hawaii

No

Oregon

No

Idaho

No

Pennsylvania

No

Illinois

Yes

Rhode Island

No

Indiana

No

South Carolina

No

Iowa

No

South Dakota

No

Kansas

No

Tennessee

No

Kentucky

No

Texas

No

Louisiana

No

Utah

No

Published by LAW eCommons,

41

Children's Legal Rights Journal, Vol. 36, Iss. 1 [], Art. 2

Children'sLegal Rights Journal

[Vol. 36:1 2016]

Maine

No

Vermont

No

Maryland

No

Virginia

No

Massachusetts

No

Washington

No

Michigan

No

West Virginia

No

Minnesota

No

Wisconsin

No

Mississippi

No

Wyoming

No

Missouri

Yes
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Table 9: Summary of Ideal Policy Regarding Child Witnesses/Victims
Limitations on
Out of Court
Speedy Trials
Leading Questions
Interviews
Statements

Interviews of children

In cases in which a

Best handled by

The court may use

under the age 18 shall

child, under the age

federal legislations

their discretion in

be conducted by a

of 18, is the victim of

18 U.S. Code §3509

allowing leading

competent interviewer

a crime or is

regarding child

questions in any trial

trainedin the area of

compelled to testify in

victims' and child

with a victim or

child abuse and

proceedings, the

witnesses' rights.

witness under the age

neglect. Interviews

court will give

of 10. Furthermore,

shall take place at a

priority to reduce the

the court shall be

child advocacy center,

length of time and

permitted to limit the

whenever possible,

increased stress

scope, extent, and

and be video-taped to

inflicted upon the

repetition of such

reduce the need for

child by the court

questions upon

multiple interviews.

proceedings.All

considerationof the

Lastly, the number of

motions for

witness' age and

interviews should be

continuance or other

understanding

minimized to reduce

requestsfor delay

the possibility of

will take into

revictimization and

considerationthe age

psychological trauma

and mental well-

to the child.

being of the child
involved in the case,
more so in cases of
child abuse or
neglect.
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Presence of Support Persons

Anatomical Dolls/Diagrams

Any victim or witness under the

"In any criminalproceeding

"Upon motion made by

age of 18 is allowed a parent,

and juvenile cases wherein

the child, his or her

guardian,other relative, or

the defendant is alleged to

representative,or any

general supportperson to

have had unlawful sexual

party to the judicial

accompany them during all parts contact or penetrationwith or

Comfort Items

proceeding, at least

of criminalproceedings, with the

on a child, the court shall

[seven] days in advance of

exception offorensic interviews.

permit the use of

the judicialproceeding,

If the supportperson is to be

anatomicallycorrect dolls [or

the court may allow the

present during trial, counsel is

diagrams]...to assist an

child to have a toy,

expected to file proper motions

alleged victim or witness who

blanket, or similar item in

with the court at least seven days

is under the age of 10 in

his or possession while

before the hearing. During trial, testifying on directand crossthis supportperson may

examination at trial."

testifying" if the item is
agreed upon by all parties,

approachthe witness stand with

the child is significantly

the witness, but is not allowed to

more likely to testify with

comment on the witness's

the item, and the item does

testimony or questions posed by

not serve to garner

counsel. Children under the age

sympathy from the jury..

of 10 may sit on the lap of their
support person during their
testimony at the discretion of the
court.
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